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(2) . 
that under a pretext of Friendſhip, and for purpoſes that neyer took effect he 
elicit from me, firſt the thouſand pounds Bond charged for, and then ano- 
ther Bond of a thouſand Guinezs, which he had the confidence to ſhew your 
Lord(hips at the Bar, but for my conſtraining him to ſtay in Ergland, or 
puting him to the leaſt Expenſe, or requiring of him any extraordinary pains 
{ave what he freely offered, is all (ham and ſtuff, and what affiſtance hegave 
me in the Marriage, whichlT at length happily compaſt, your Lordſhips can 
beſt judge by theunworthy Characters he hath given to my Mother in Law, 
(a perſon of Honour )both 1n your own preſence and inPrint. 

This being the true Matter of FaQt, I freely acknowledge,that when I found 
Sir Johz under pretext of Friendſhip had only impoſed upon me, and thathe 
refaſed to give me up my Bonds which were truly given ſire cauſa, and 
that he had alloconſ\alted Lawyers thathe might purlue me in Ezeland, and 
did moſt inſolently thre:ten with many Oaths to Arreſt me there ; I did 
conveen him before the Chancery Court at Weſtminſter as the Court moſt 
Proper to redreſs the abuſe he had put upon me in that place, where their Ju- 
riſdiction was unqueſtionable, nor needed I uſe any conſtraint to make him 
compear, Sir Johns forwardnels an ſuch Occaſions being tufficiently known, 
but theTruth 1s, when he found that he conld not outface the Complaint [ 
had made, and that the confident Declaration which he himſelf had emitted y- 
pon Oath, was like to faill him in a Court of (uch Gravity, Equity and Ho- 
nour.then( and not before.) it was, that he ſent down the Bond to Scotland 
which he had <licit from me in the Scors form, and thereatter did both cauſe 
regiſtrat it & raiſe Letters of Horning uponit before ever Ioftered to ſuſpend, 
as the date of the Regiſtration and ot the Letters of Horning compared with 


my Suipenſion will eatily make appear. 


- 


And when I did ſuipend, all the Reaſons Ialledged was the lis pendens at 
WeſtminSter, and now turned to res judicate : By all which your Lord- 
ſhips may perceive, that it was Sir Fohns free conſent and Declaration that 
made the Court at Weitminiter competent, and that I was no provoker to 
Judgement here, but only forced to a neceſſary detence, and ſuch as wasmoſt 
conſiſtent with the Proces then depending at Weſiminiter. 

As for the Reaſons whereupon Sir John reclaims againſt your Lordſhips 
Interloquitor. 1. they. areall already proponed and repelled. 2. Its falle, 
that the Court of Chancery in England, as well as all other foveraign Courts 
in the World are not competent to judge over ſtrangers within their Bounds 
for the time, ſpecially when the Deed or Subject did alſo there happen. 3. 
The Bonds being drawn in the Scots form with a Clauſe of Regiſtration, did 
indeed make the Matter judgeable in Scotland tho neither of us had been Scors 
men, butthat it did hinder either me to Ps the abuſe before the 
Chancery of England where the thing happened, cr render void 
Sir Johns Conſent and Appezrance which being primms aus judicis 
was judicis approbatarius, 1s not ſupported with the leaſt ſhadow of Reafon 
4. To alledge thar a Bond in the Scots Form tyes the matter to be judged in 
Scotland excluſive of all other Judgement; or that this is confirmed: by our 
As of Parliament, that all the Kings Leidges ſhould be judged by his own 
Laws.,are Alledgances ſo wide as. deſerveno Anſwer* The Conſent in a Regi- 
ſtration eſtabliſhes indeed the Competency ofthe Court conſented to, but that 
it excludes all other Judgement, is what we ſee redargued every day, where 


Bonds conſented to be regiſtrat in one Court are purſued in another, and e- 
_ Ven 


; Ch Mm SS 
ven Bonds regiſtrable in Scotland have heen purſued in Erxgland, and ifs | 
Conſent: 1n-a Neon ſhould make the Conrt conſented to cothpetetit, 
it is without all queſtion thata perſons conipeating and giving in Defencesis 
{till as.tronga Confetit, and therefore ſhould operat the ſattie effect ; And as 
for our Laws no queſtion they are the only Rule of Judgement iti Srotland, 
- but to pretend that. therefote:Sror7fh-»e7 abroad conlenting to be judged 
there, cannot be judged by - the Laws of the Place, is both abſurd, and the 
contrary inevitable: {7 " a 
And tor the Inconveniency alledged by the Petitioner, it is ſolved in. one 


mulative: Secondly, we are here ratiove loci deli & non contraFus, which 
no Regiſtration, nor even Renunciation of Judgement can alter. And T-jr4- 
ly, Your Lordſhips did al:o proceed upon Sir Foþr's conſent, and ſworn De- 
clararion given in tothe Court, and the incontraverted Rule every Where, 
that primus aus Judicii eſt Judicis approbatorins. | 

The Petitioner ſays Firſt, he was ſubperd$0 compear, and ſo conſtrain- 
ed. Secondly, That he more willingly compeared to clear himſelfof a calum- 
nous and ſcandatons Complaint. But 1. If he was conſtrained to compear 
by a Subpena, it was no more than whats lawful and pradtiſed every where, 
for even 1n Scotland we ſummond Strangers ro compear with Certification, 
which is our Subpere. 2. Sir John when hecompeared, offered no Decli- 
n:tor, as certainly he might have done, and if it had been unjuſtly refuſed, 
it 2ad given him good Ground of Redrels in Scotland, but there was no 
{ach thing, nor 1s itat all alledged. And 3. The Complaint was indeed of 
a matter both Scandalous and Injurious, and fince Sir Joh was ſo far from 


parging himſelf, thathe was clearly overtaken, this is a Judgement conſented 
to which he can never decline. | 


But the Petitioner ſays, tho the Judgement had been cotnpetett, yet it - #/ pete rote 
| was not resjudicata. 1. Becauſe the Bond was not there. 2. Becauſe the 

Decreet doth only ſtay proceedingupon the Bond until Sir Jþz ſhould ſhew 
a Cauſe 1n the contrary : But firſt tho our Form requires a Bond to be pro- 
duced, thatit may be reduced, yet that does not hinder us, and farleſs 0- 
ther Courts that have no ſuch Form te declare a Bond both unjuſt and inju- 
rious, when the Bond and Cauſe thereof are judicially acknowledged by 


the Defender. And 2. The Decree of Chancery is opponed, which expreſ- 
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ly declaresthe Cauſe of the Bond to be unlawful, and therefore ordains it to 
be given up and cancelled, as void and null, and the ſtay of Proceedings 
thereon 1s ordained to be perpetual conform to a former injunCion, as the 
Decreet expreſly bears | 

The Petitioner takes notice of my ſuſpending it Scotlaud, but your Lord- 
ſhips has ſeen ſo clearly, that it was me defendendo, and with ſuch a Conſiſten- 
cie to the Proceſs and Judgement in the Chancery, that my Suſpenſion makes 
only for me, and not againſt me. : 
The Petitioner (ayes laſtly, that the Chancery of Exgland is a Court of E- 
quity and Conſcience, ergo guid, It 1s hoped ſo of your Lordſhips, and all 
the difference is, that in your Lordſhips perſons, both the rigor of Law and 


the Moderation of Equity areconjoyned, and certainly your Lordſhips in 


many caſes dothby os 11m ee ob therigor ofLaw wouldexa@,which 
is jaſtthepreſent caſe.2, He lays thatit was res male judicate,but that is not the 


_ queſtion,for tho it was optizze judicatum,yetyour Lordſhips will certainly fu- 
_ ſtain the Exception according to the Law of all Nations ; that 1s, ar fit judi- 


catum, but not atall quid fit judicatum:. 
By all which it appears that your Lordſhips laſt Interloquitor was moſt 

legal and juſt. 
lz reſpe& whereof, &C. 


